119.     Noel,   a  line   foreman)   in  an  above normal  and  sarcastic  tone,
called Lund  "a Jerry Johnson  suck  ass"   (Tr.   74,  75,   85).

77).

120.    Mattausch   and  Vanderburg  laughed,   but Lund  didn't  (Tr.  80,  85).

121.     Gerald Johnson  is head of  the Anamax  safety department  (Tr.

122.     Noel went   into  the  office  and he was   talking to Lund's   foreman
concerning what Lund was  doing   and why he was  talking  to  the  two men,   etc,
(Tr.   237).

123.     Lund   interrupted,   explained his  work,   and he made  an  issue  about
what  Noel  called him.     Lund   then  left   (Tr.   237-238).

124.     It   is   the   practice   to  swear  in  the maintenance  shop  and
Mattausch had heard Noel   swear  before  (Tr.   77),

125.     After   leaving  the  office Noel  came  to Lund  and  said he  didn't
mean   it   the way   it   sounded.     He   apologized   (Tr.  94,   238).

126.     Johnson,   within  a week,   told Lund  the   insult  was   to Lund  alone.
Lund   then   filed  a  complaint.     Johnson told Lund  not   to  "smack"  anyone  (Tr.
238-239).

A credibility   issue   arises  between Noel's   and Lund's versions  of  this
incident  particularly  as   it  relates  to Noel's  stated reason for referring
to Gerald  Johnson.     Noel   says  he mentioned Johnson because his  name  just
"popped   into his  head."     I   find   the  likelihood of  that   to be  so  remote  as
not   to be  credible,     I  find  that Noel's  remark was  a rather clear reference
to Lund's   protected   activities   in protesting  to  the Anamax  safety
department.     The   legislative history  indicates   that   the Congress   intended
to protect miners  against  not  only the common  forms  of discrimination,
[naming  a   few]   "but   also   against   the more   subtle   forms  of  interference  such
as   promises  of benefit   or   threats  of reprisal."    LegisIjitJLyeHistory o f the
Federal Mine Safety and Health Act of 1977,  95th  Congress,  2nd Session 624
(July 1978).

The difficulty with Lund's  position  is  that   the statements by Noel
does   not   constitute  a  threat   of reprisal.     It   is  not   shown  that   any
discriminatory  action  was   taken by Noel  against Lund,     Noel's  remark is  not
a   threat,   Cf paragraph VI,   supra.     It  did not  injure Lund or his employment
in  a way  that  Congress   intended   to  prohibit.     It  was merely  a derogatory
statement  which   a're  commonplace   among  some  workers.     Congress   in my view
did  not   intend  to  legislative   in  the  area of derogatory  statements made  in
the work place.

269Lund  for his  protected activities one would hardly expect   that he
